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order of the Attorney General becomes
the final order.

(¢) An individual subject to an order
assessing a penalty after a hearing
may, before the expiration of the thir-
ty (30) day period beginning on the date
the final order is entered, either by the
Judge or the Attorney General, which-
ever is applicable, bring a civil action
in the appropriate District Court of the
United States pursuant to the provi-
sions of 21 U.S.C. 844a(g) and obtain de
novo judicial review of the final order.

§76.37 Collection of civil penalties.

(a) Collection of any penalty shall be
the responsibility of the United States
Attorney having jurisdiction over the
matter.

(b) The United States Attorney hav-
ing jurisdiction over the matter may
commence a civil action in any appro-
priate district court of the United
States for the purpose of recovering
the amount assessed and an amount
representing interest at a rate com-
puted in accordance with 28 U.S.C. 1961.

§76.38 Deposit in the United States
Treasury.

All amounts collected pursuant to
this part shall be deposited as mis-
cellaneous receipts in the United
States Treasury.

§76.39 Compromise or settlement after
Decision and Order of a Judge.

(a) The United States Attorney hav-
ing jurisdiction over the case may, at
any time before the Attorney General
issues an order, compromise, modify,
or remit, with or without conditions,
any civil penalty imposed under this
section.

(b) Any compromise or settlement
must be in writing.

§76.40 Records to be public.

All documents contained in the
records of formal proceedings for im-
posing a penalty under this part may
be inspected and copied, unless ordered
sealed by the Judge.

§76.41 Expungement of records.

(a) The Attorney General shall ex-
punge all official Department records
created pursuant to this part upon ap-
plication of a respondent at any time

§76.42

after the expiration of three (3) years
from the date of the final order of as-
sessment if:

(1) The respondent has not previously
been assessed a civil penalty under this
section;

(2) The respondent has paid the pen-
alty;

(3) The respondent has complied with
any conditions imposed by the Attor-
ney General;

(4) The respondent has not been con-
victed of a federal or state offense re-
lating to a controlled substance as de-
fined in section 102 of the Controlled
Substances Act (21 U.S.C. 802); and

(5) The respondent agrees to submit
to a drug test, and such test shows the
individual to be drug free.

(b) A non-public record of a disposi-
tion under this part shall be retained
by the Department solely for the pur-
pose of determining in any subsequent
proceeding whether the person quali-
fies for a civil penalty or expungement
under this part.

(c) If a record is expunged under this
part, the individual for whom such an
expungement was made shall not be
held guilty of perjury, false swearing,
or making a false statement by reason
of his failure to recite or acknowledge
a proceeding under this part or the re-
sults thereof in response to an inquiry
made of him for any purpose.

§76.42 Limitations.

No action under this part shall be en-
tertained unless commenced within
five (5) years from the date on which
the violation occurred.

PART 77—COMMUNICATIONS WITH
REPRESENTED PERSONS

Sec.

77.1 Purpose and authority.

77.2 Definitions.

77.3 Represented party; represented person.

77.4 Constitutional and other limitations.

77.5 General rule for civil and criminal en-
forcement; represented parties.

77.6 Exceptions; represented parties.

77.7 Represented persons; investigations.

77.8 Represented persons and represented
parties; plea negotiations and other legal
agreements.

77.9 Represented persons and represented
parties; respect for attorney-client rela-
tionships.

77.10 Organizations and employees.
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§77.1

77.11 Enforcement of this part.
77.12 Relationship to state and local regula-
tion.
AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510,
515(a), 516, 519, 533, 547.
SOURCE: Order No. 1903-94, 59 FR 39928, Aug.
4, 1994, unless otherwise noted.

§77.1 Purpose and authority.

(@) The Department of Justice is
committed to ensuring that its attor-
neys perform their duties in accord-
ance with the highest ethical stand-
ards. The purpose of this part is to pro-
vide a comprehensive, clear, and uni-
form set of rules governing the cir-
cumstances under which Department of
Justice attorneys may communicate or
cause others to communicate with per-
sons known to be represented by coun-
sel in the course of law enforcement in-
vestigations and proceedings. This part
ensures the Department’s ability to en-
force federal law effectively and ethi-
cally, consistent with the principles
underlying Rule 4.2 of the American
Bar Association Model Rules of Profes-
sional Conduct, while eliminating the
uncertainty and confusion arising from
the variety of interpretations given to
that rule and analogous rules by state
and federal courts and by bar associa-
tion organizations and committees.
(Copies of the Bar rules are on file in
most law libraries, and through on-line
legal research services).

(b) This part is issued under the au-
thority of the Attorney General to pre-
scribe regulations for the government
of the Department of Justice, the con-
duct of its employees, and the perform-
ance of its business, pursuant to 5
U.S.C. 301; to direct officers of the De-
partment of Justice to secure evidence
and conduct litigation, pursuant to 28
U.S.C. 516; to direct officers of the De-
partment to conduct grand jury pro-
ceedings and other civil and criminal
legal proceedings, pursuant to 28 U.S.C.
515(a); to supervise litigation and to di-
rect Department officers in the dis-
charge of their duties, pursuant to 28
U.S.C. 519; and otherwise to direct De-
partment officers to detect and pros-
ecute crimes, to prosecute offenses
against the United States, to prosecute
civil actions, suits, and proceedings in
which the United States is concerned,
and to perform such other functions in
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an appropriate and ethical manner as
may be provided by law, pursuant to 28
U.S.C. 509, 510, 533, and 547.

§77.2 Definitions.

As used in this part, the following
terms shall have the following mean-
ings, unless the context indicates oth-
erwise:

(a) Attorney for the government means
the Attorney General; the Deputy At-
torney General; the Associate Attorney
General; the Solicitor General; the As-
sistant Attorneys General for, and any
attorney employed in, the Antitrust
Division, Civil Division, Civil Rights
Division, Criminal Division, Environ-
ment and Natural Resources Division,
or Tax Division; the Chief Counsel of
the DEA and any attorney employed in
that office, the General Counsel of the
FBI and any attorney employed in that
office or in the Legal Counsel Division
of the FBI, and, in addition, any attor-
ney employed in, or head of, any other
legal office in a Department of Justice
agency; any United States Attorney;
any Assistant United States Attorney;
any Special Assistant to the Attorney
General or Special Attorney duly ap-
pointed pursuant to 28 U.S.C. 515; any
Special Assistant United States Attor-
ney duly appointed pursuant to 28
U.S.C. 543 who is authorized to conduct
criminal or civil law enforcement in-
vestigations or proceedings on behalf of
the United States; or any other attor-
ney employed by the Department of
Justice who is authorized to conduct
criminal or civil law enforcement pro-
ceedings on behalf of the United
States. The term attorney for the gov-
ernment does not include any attorney
employed by the Department of Justice
as an investigator or other law enforce-
ment agent who is not authorized to
represent the United States in criminal
or civil law enforcement litigation or
to supervise such proceedings.

(b) Civil law enforcement investigation
means an investigation of possible civil
violations of, or claims under, federal
law that may form the basis for a civil
law enforcement proceeding.

(c)(1) Civil law enforcement proceeding
means a civil action or proceeding be-
fore any court or other tribunal
brought by the Department of Justice
under the police or regulatory powers
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of the United States to enforce federal
laws, including, but not limited to,
civil actions or proceedings brought to
enforce the laws relating to:

(i) Antitrust;

(i) Banking and financial institution
regulation;

(iii) Bribery, kickbacks, and corrup-
tion;

(iv) Civil rights;

(v) Consumer protection;

(vi) Environment and natural re-
source protection;

(vii) False claims against the United
States;

(viii) Food, drugs, and cosmetics reg-
ulation;

(ix) Forfeiture of property;

(x) Fraud;

(xi) Internal revenue;

(xii) Occupational safety and health;

(xiii) Racketeering; or

(xiv) Money-laundering.

(2) The term civil law enforcement pro-
ceeding shall not include proceedings
related to the enforcement of an ad-
ministrative subpoena or summons or a
civil investigative demand. An action
or proceeding shall be considered
“brought by the United States’ only if
it involves a claim asserted by the De-
partment of Justice on behalf of the
United States, whether the claim is as-
serted by complaint, counterclaim,
cross-claim, or otherwise.

(d) Cooperating witness or individual
means any person, other than a law en-
forcement agent, who is acting to as-
sist the government in an undercover
or confidential capacity.

(e) Employee means any employee, of-
ficer, director, partner, member, or
trustee.

(f) Organization means any corpora-
tion, partnership, association, joint-
stock company, union, trust, pension
fund, unincorporated association, state
or local government or political sub-
division thereof, or non-profit organi-
zation.

(g) Person means any individual or
organization.

(h) Undercover investigation means
any investigation undertaken in good
faith to fulfill law enforcement objec-
tives, in which a person communicates
with a federal, state or local law en-
forcement agent or a cooperating wit-
ness or individual whose identity as an
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official of the government or a person
acting at the behest thereof is con-
cealed or is intended to be concealed.

§77.3 Represented party; represented
person.

(@) A person shall be considered a
“represented party’ within the mean-
ing of this part only if all three of the
following circumstances exist:

(1) The person has retained counsel
or accepted counsel by appointment or
otherwise;

(2) The representation is ongoing and
concerns the subject matter in ques-
tion;

(3) The person has been arrested or
charged in a federal criminal case or is
a defendant in a civil law enforcement
proceeding concerning the subject mat-
ter of the representation.

(b) A person shall be considered a
“represented person’’ within the mean-
ing of this part if circumstances set
forth in paragraphs (a) (1) and (2) of
this section exist, but the cir-
cumstance set forth in paragraph (a)(3)
does not exist.

§77.4 Constitutional and other limita-
tions.

Notwithstanding any other provision
of this part, any communication that
is prohibited by the Sixth Amendment
right to counsel, by any other provi-
sion of the United States Constitution,
by any federal statute, by the Federal
Rules of Criminal Procedure (18 U.S.C.
App.) or by the Federal Rules of Civil
Procedure (28 U.S.C. App.) shall be
likewise prohibited under this part.

§77.5 General rule for civil and crimi-
nal enforcement; represented par-
ties.

Except as provided in this part or as
otherwise authorized by law, an attor-
ney for the government may not com-
municate, or cause another to commu-
nicate, with a represented party who
the attorney for the government knows
is represented by an attorney concern-
ing the subject matter of the represen-
tation without the consent of the law-
yer representing such party.
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§77.6 Exceptions; represented parties.

An attorney for the government may
communicate, or cause another to com-
municate, with a represented party
without the consent of the lawyer rep-
resenting such party concerning the
subject matter of the representation if
one or more of the following cir-
cumstances exist:

(a) Determination if representation ex-
ists. The communication is to deter-
mine if the person is in fact rep-
resented by counsel concerning the
subject matter of the investigation or
proceeding.

(b) Discovery or judicial or administra-
tive process. The communication is
made pursuant to discovery procedures
or judicial or administrative process in
accordance with the orders or rules of
the court or other tribunal where the
matter is pending, including, but not
limited to testimony before a grand
jury, the taking of a deposition, or the
service of a grand jury or trial sub-
poena, summons and complaint, notice
of deposition, administrative summons
or subpoena or civil investigative de-
mand.

(¢) Initiation of communication by rep-
resented party. The represented party
initiates the communication directly
with the attorney for the government
or through an intermediary and:

(1) Prior to the commencement of
substantive discussions on the subject
matter of the representation and after
being advised by the attorney for the
government of the client’s right to
speak through his or her attorney and/
or to have the client’s attorney present
for the communication, manifests that
his or her waiver of counsel for the
communication is voluntary, knowing
and informed and, if willing to do so,
signs a written statement to this ef-
fect; and

(2) A federal district judge, mag-
istrate judge or other court of com-
petent jurisdiction has concluded that
the represented party has:

(i) Waived the presence of counsel
and that such waiver is voluntary,
knowing, and informed; or

(ii) Obtained substitute counsel or
has received substitute counsel by
court appointment, and substitute
counsel has consented to the commu-
nication.
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(d) Waivers at the time of arrest. The
communication is made at the time of
the arrest of the represented party and
he or she is advised of his or her rights
under Miranda v. Arizona, 384 U.S. 436
(1966), and voluntarily and knowingly
waives them.

(e) Investigation of additional, different
or ongoing crimes or civil violations. The
communication is made in the course
of an investigation, whether under-
cover or overt, of additional, different
or ongoing criminal activity or other
unlawful conduct. Such additional, dif-
ferent or ongoing criminal activity or
other unlawful conduct may include,
but is not limited to, the following:

(1) Additional, different or ongoing
criminal activity or other unlawful
conduct that is separate from or com-
mitted after the criminal activity for
which the represented party has been
arrested or charged or for which the
represented party is a defendant in a
civil law enforcement proceeding; or

(2) Criminal activity that is intended
to impede or evade the administration
of justice including, but not limited to,
the administration of justice in the
proceeding in which the represented
party is a defendant, such as obstruc-
tion of justice, subornation of perjury,
jury tampering, murder, assault, or in-
timidation of witnesses, bail jumping,
or unlawful flight to avoid prosecution.

(f) Threat to safety or life. The attor-
ney for the government in good faith
believes that there may be a threat to
the safety or life of any person; the
purpose of the communication is to ob-
tain or provide information to protect
against the risk of injury or death; and
the attorney for the government in
good faith believes that the commu-
nication is necessary to protect against
such risk.

8§77.7 Represented persons; investiga-
tions.

Except as otherwise provided in this
part, an attorney for the government
may communicate, or cause another to
communicate, with a represented per-
son in the process of conducting an in-
vestigation, including, but not limited
to, an undercover investigation.
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§77.8 Represented persons and rep-
resented parties; plea negotiations
and other legal agreements.

An attorney for the government may
not initiate or engage in negotiations
of a plea agreement, settlement, statu-
tory or non-statutory immunity agree-
ment, or other disposition of actual or
potential criminal charges or civil en-
forcement claims, or sentences or pen-
alties with a represented person or rep-
resented party who the attorney for
the government knows is represented
by an attorney without the consent of
the attorney representing such person
or party; provided, however, that this
restriction will not apply if the com-
munication satisfies §77.6(c).

§77.9 Represented persons and rep-
resented parties; respect for attor-
ney-client relationships.

When an attorney for the govern-
ment communicates, or causes a law
enforcement agent or cooperating wit-
ness to communicate, with a rep-
resented person or represented party
pursuant to any provision of these reg-
ulations without the consent of coun-
sel, the following restrictions must be
observed:

(a) Deference to attorney-client rela-
tionship. (1) An attorney for the govern-
ment, or anyone acting at his or her di-
rection may not, when communicating
with a represented person or rep-
resented party:

(i) Inquire about information regard-
ing lawful defense strategy or legal ar-
guments of counsel;

(ii) Disparage counsel for a rep-
resented person or represented party or
otherwise seek to induce the person to
forego representation or to disregard
the advice of the person’s attorney; or

(iii) Otherwise improperly seek to
disrupt the relationship between the
represented person or represented
party and counsel.

(2) Notwithstanding paragraph (a)(1)
of this section, if the Attorney Gen-
eral, the Deputy Attorney General, the
Associate Attorney General, an Assist-
ant Attorney General or a United
States Attorney finds that there is a
substantial likelihood that there exists
a significant conflict of interest be-
tween a represented person or party
and his or her attorney; and that it is

§77.10

not feasible to obtain a judicial order
challenging the representation, then an
attorney for the government with prior
written authorization from an official
identified above may apprise the per-
son of the nature of the perceived con-
flict of interest, unless the exigencies
of the situation permit only prior oral
authorization, in which case such oral
authorization shall be memorialized in
writing as soon thereafter as possible.

(b) Attorney-client meetings. An attor-
ney for the government may not direct
or cause an undercover law enforce-
ment agent or cooperating witness to
attend or participate in lawful attor-
ney-client meetings or communica-
tions, except when the agent or witness
is requested to do so by the represented
person or party, defense counsel, or an-
other person affiliated or associated
with the defense, and when reasonably
necessary to protect the safety of the
agent or witness or the confidentiality
of an undercover operation. If the
agent or witness attends or partici-
pates in such meetings, any informa-
tion regarding lawful defense strategy
or trial preparation imparted to the
agent or witness shall not be commu-
nicated to attorneys for the govern-
ment or to law enforcement agents who
are directly participating in the ongo-
ing investigation or in the prosecution
of pending criminal charges, or used in
any other way to the substantial det-
riment of the client.

§77.10 Organizations and employees.

This section applies when the com-
munication involves a former or cur-
rent employee of an organization that
qualifies as a represented party or rep-
resented person, and the subject mat-
ter of the communication relates to
the business or other affairs of the or-
ganization.

(a) Communications with current em-
ployees; organizational representation. A
communication with a current em-
ployee of an organization that qualifies
as a represented party or represented
person shall be considered to be a com-
munication with the organization for
purposes of this part only if the em-
ployee is a controlling individual. A
“controlling individual” is a current
high level employee who is known by
the government to be participating as
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a decision maker in the determination
of the organization’s legal position in
the proceeding or investigation of the
subject matter.

(b) Communications with former em-
ployees; organizational representation. A
communication with a former em-
ployee of an organization that is rep-
resented by counsel shall not be consid-
ered to be a communication with the
organization for purposes of this part.

(c) Communications with former or cur-
rent employees; individual representation.
A communication with a former or cur-
rent employee of an organization who
is individually represented by counsel
may occur only to the extent otherwise
permitted by this part. However, a
claim by an attorney that he or she
represents all or a large number of in-
dividual current and/or former employ-
ees of an organization does not suffice
to establish that those employees are
represented persons or represented par-
ties under this part. In such cir-
cumstances, prior to engaging in com-
munications that would be prohibited
under this part as a result of the indi-
vidual representation, the attorney for
the government shall communicate
with the individual current or former
employee to determine if in fact that
employee is represented by counsel
concerning the subject matter of the
investigation or proceeding.

(d) Communications with separately
represented controlling individuals. When
this part would preclude discussions
with a controlling individual as defined
in §77.10(a) and the controlling individ-
ual has retained separate counsel on
the relevant subject matter, an attor-
ney for the government may commu-
nicate with such individual in the fol-
lowing circumstances:

(1) If the controlling individual’s sep-
arate counsel consents;

(2) If the communication falls within
one of the exceptions set forth in §§77.6
or 77.9; or

(3) In the case in which the individual
does not qualify as a represented party,
if the individual initiates the commu-
nication and states that he or she is
communicating exclusively in his or
her personal capacity and not on behalf
of the represented organizational
party, and manifests that his or her
waiver of counsel for the communica-
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tion is voluntary, knowing and in-
formed, and, if willing to do so, signs a
written statement to this effect.

(e) Initiation of communication with
unrepresented controlling individuals.
Notwithstanding any other provision of
this part, an attorney for the govern-
ment may communicate with a con-
trolling individual who is not individ-
ually represented as to the subject
matter of the communication when the
controlling individual initiates the
communication and states that he or
she is communicating exclusively in
his or her personal capacity and not on
behalf of the represented organiza-
tional party, and manifests that his or
her waiver of counsel for the commu-
nication is voluntary, knowing, and in-
formed, and, if willing to do so, signs a
written statement to this effect.

() Multiple representation. Nothing in
this section is intended or shall be con-
strued to affect the requirements of
Rule 44(c) of the Federal Rules of
Criminal Procedure, or to permit the
multiple representation of an organiza-
tion and any of its employees, or the
multiple representation of more than
one such employee, if such representa-
tion is prohibited by any applicable law
or rule of attorney ethics.

§77.11 Enforcement of this part.

(a) Exclusive enforcement by Attorney
General. The Attorney General shall
have exclusive authority over this part
and any violations of it, except as pro-
vided in §77.12. Allegations of viola-
tions of this part shall be reviewed ex-
clusively by the Office of Professional
Responsibility of the Department of
Justice and shall be addressed when ap-
propriate as matters of attorney dis-
cipline by the Department. The Office
of Professional Responsibility shall re-
view any complaint alleging a viola-
tion of this part made by a state or fed-
eral judge, bar disciplinary board, offi-
cial, or ethics committee, or by any
other person or entity. The findings of
the Attorney General or her designee
as to an attorney’s compliance or non-
compliance with this part shall be final
and conclusive except insofar as the at-
torney for the government is afforded a
right of review by other provisions of
law.
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(b) No private remedies. This part is
not intended to and does not create
substantive rights on behalf of crimi-
nal or civil defendants, targets or sub-
jects of investigations, witnesses, coun-
sel for represented parties or rep-
resented persons, or any other person
other than an attorney for the govern-
ment, and shall not be a basis for dis-
missing criminal or civil charges or
proceedings against represented parties
or for excluding relevant evidence in
any proceeding in any court of the
United States.

§77.12 Relationship to state and local
regulation.

Communications with represented
parties and represented persons pursu-
ant to this part are intended to con-
stitute communications that are ‘“‘au-
thorized by law’’ within the meaning of
Rule 4.2 of the American Bar Associa-
tion Model Rules of Professional Con-
duct, DR 7-104(A)(1) of the ABA Code of
Professional Responsibility, and analo-
gous state and local federal court rules.
In addition, this part is intended to
preempt and supersede the application
of state laws and rules and local federal
court rules to the extent that they re-
late to contacts by attorneys for the
government, and those acting at their
direction or under their supervision,
with represented parties or represented
persons in criminal or civil law en-
forcement investigations or proceed-
ings; it is designed to preempt the en-
tire field of rules concerning such con-
tacts. When the Attorney General finds
a willful violation of any of the rules in
this part, however, sanctions for the
conduct that constituted a willful vio-
lation of this part may be applied, if
warranted, by the appropriate state
disciplinary authority.

PART 79—CLAIMS UNDER THE RA-
DIATION EXPOSURE COMPENSA-
TION ACT

Subpart A—General

79.1 Purpose.

79.2 General definitions.

79.3 Compensable claim categories under
the Act.

79.4 Burden of proof, production of docu-
ments, presumptions, and affidavits.

§77.12

79.5 Requirements for written medical docu-
mentation, contemporaneous records,
and other records or documents.

Subpart B—Eligibility Criteria for Claims
Relating to Childhood Leukemia

79.10
79.11
79.12
79.13
79.14

21.
79.15 Proof of onset of leukemia between

two and thirty years after first exposure.
79.16 Proof of medical condition.

Scope of subpart.

Definitions.

Criteria for eligibility.

Proof of physical presence.

Proof of initial exposure prior to age

Subpart C—Eligibility Criteria for Claims
Relating to Certain Specified Diseases

79.20
79.21
79.22

Scope of subpart.

Definitions.

Criteria for eligibility.

79.23 Proof of physical presence.

79.24 Proof of initial or first exposure after
age 20 for claims under §79.22(b)(1), or be-
fore age 20 for claims under §79.22(b)(4),
or before age 40 for claims under
§79.22(b)(5), or before age 30 for claims
under §79.22(b)(7).

79.25 Proof of onset of leukemia between
two and thirty years after first exposure,
and proof of onset of a specified compen-
sable disease more than five years after
first exposure.

79.26 Proof of medical condition.

79.27 Proof of no heavy smoking, no heavy
drinking, no heavy coffee drinking, and
no indication of disease.

Subpart D—Uranium Miners

79.30
79.31

Scope of subpart.

Definitions.

79.32 Criteria for eligibility.

79.33 Proof of employment in a uranium
mine.

79.34 Proof of working level month exposure
to radiation.

79.35 Proof of lung cancer.

79.36 Proof of non-malignant respiratory
disease.

79.37 Proof of smoking, nonsmoking, and
age.

Subpart E—Eligibility Criteria for Claims by
Onsite Participants

79.40
79.41

Scope of subpart.

Definitions.

79.42 Eligibility criteria.

79.43 Proof of participation onsite during a
period of atmospheric nuclear testing.

79.44 Proof of medical condition.
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